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the estate tax, since such tax is an ex-
cise tax on the transfer of property at
death and is not a tax on the property
transferred.

(b) Miscellaneous examples. A ceme-
tery lot owned by the decedent is part
of his gross estate, but its value is lim-
ited to the salable value of that part of
the lot which is not designed for the in-
terment of the decedent and the mem-
bers of his family. Property subject to
homestead or other exemptions under
local law is included in the gross es-
tate. Notes or other claims held by the
decedent are likewise included even
though they are cancelled by the dece-
dent’s will. Interest and rents accrued
at the date of the decedent’s death con-
stitute a part of the gross estate. Simi-
larly, dividends which are payable to
the decedent or his estate by reason of
the fact that on or before the date of
the decedent’s death he was a stock-
holder of record (but which have not
been collected at death) constitute a
part of the gross estate.

[T.D. 6296, 23 FR 4529, June 24, 1958, as
amended by T.D. 6684, 28 FR 11409, Oct. 24,
1963]

§20.2034-1 Dower or curtesy interests.

A decedent’s gross estate includes
under section 2034 any interest in prop-
erty of the decedent’s surviving spouse
existing at the time of the decedent’s
death as dower or curtesy, or any inter-
est created by statute in lieu thereof
(although such other interest may dif-
fer in character from dower or cur-
tesy). Thus, the full value of property
is included in the decedent’s gross es-
tate, without deduction of such an in-
terest of the surviving husband or wife,
and without regard to when the right
to such an interest arose.

§20.2036-1 Transfers with retained life
estate.

(a) In general. A decedent’s gross es-
tate includes under section 2036 the
value of any interest in property trans-
ferred by the decedent after March 3,
1931, whether in trust or otherwise, ex-
cept to the extent that the transfer was
for an adequate and full consideration
in money or money’s worth (see
§20.2043-1), if the decedent retained or
reserved (1) for his life, or (2) for any
period not ascertainable without ref-

§20.2036-1

erence to his death (if the transfer was
made after June 6, 1932), or (3) for any
period which does not in fact end be-
fore his death:

(i) The use, possession, right to the
income, or other enjoyment of the
transferred property, or

(i) The right, either alone or in con-
junction with any other person or per-
sons, to designate the person or per-
sons who shall possess or enjoy the
transferred property or its income (ex-
cept that, if the transfer was made be-
fore June 7, 1932, the right to designate
must be retained by or reserved to the
decedent alone).

If the decedent retained or reserved an
interest or right with respect to all of
the property transferred by him, the
amount to be included in his gross es-
tate under section 2036 is the value of
the entire property, less only the value
of any outstanding income interest
which is not subject to the decedent’s
interest or right and which is actually
being enjoyed by another person at the
time of the decedent’s death. If the de-
cedent retained or reserved an interest
or right with respect to a part only of
the property transferred by him, the
amount to be included in his gross es-
tate under section 2036 is only a cor-
responding proportion of the amount
described in the preceding sentence. An
interest or right is treated as having
been retained or reserved if at the time
of the transfer there was an under-
standing, express, or implied, that the
interest or right would later be con-
ferred.

(b) Meaning of terms. (1) A reservation
by the decedent ‘‘for any period not as-
certainable without reference to his
death’” may be illustrated by the fol-
lowing examples:

(i) A decedent reserved the right to
receive the income from transferred
property in quarterly payments, with
the proviso that no part of the income
between the last quarterly payment
and the date of the decedent’s death
was to be received by the decedent or
his estate; and

(ii) A decedent reserved the right to
receive the income from transferred
property after the death of another
person who was in fact enjoying the in-
come at the time of the decedent’s
death. In such a case, the amount to be
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included in the decedent’s gross estate
under this section does not include the
value of the outstanding income inter-
est of the other person. It may be noted
that if the other person predeceased
the decedent, the reservation by the
decedent may be considered to be ei-
ther for his life, or for a period which
does not in fact end before his death.

(2) The *‘use, possession, right to the
income, or other enjoyment of the
transferred property’ is considered as
having been retained by or reserved to
the decedent to the extent that the
use, possession, right to the income, or
other enjoyment is to be applied to-
ward the discharge of a legal obligation
of the decedent, or otherwise for his pe-
cuniary benefit. The term “‘legal obli-
gation” includes a legal obligation to
support a dependent during the dece-
dent’s lifetime.

(3) The phrase ‘‘right * * * to des-
ignate the person or persons who shall
possess or enjoy the transferred prop-
erty or the income therefrom’ includes
a reserved power to designate the per-
son or persons to receive the income
from the transferred property, or to
possess or enjoy nonincome-producing
property, during the decedent’s life or
during any other period described in
paragraph (a) of this section. With re-
spect to such a power, it is immaterial
(i) whether the power was exercisable
alone or only in conjunction with an-
other person or persons, whether or not
having an adverse interest; (ii) in what
capacity the power was exercisable by
the decedent or by another person or
persons in conjunction with the dece-
dent; and (iii) whether the exercise of
the power was subject to a contingency
beyond the decedent’s control which
did not occur before his death (e.g., the
death of another person during the de-
cedent’s lifetime). The phrase, how-
ever, does not include a power over the
transferred property itself which does
not affect the enjoyment of the income
received or earned during the dece-
dent’s life. (See, however, section 2038
for the inclusion of property in the
gross estate on account of such a
power.) Nor does the phrase apply to a
power held solely by a person other
than the decedent. But, for example, if
the decedent reserved the unrestricted
power to remove or discharge a trustee
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at any time and appoint himself as
trustee, the decedent is considered as
having the powers of the trustee.

[T.D. 6296, 23 FR 4529, June 24, 1958, as
amended by T.D. 6501, 25 FR 10869, Nov. 16,
1960]

§20.2037-1 Transfers taking effect at
death.

(@) In general. A decedent’s gross es-
tate includes under section 2037 the
value of any interest in property trans-
ferred by the decedent after September
7, 1916, whether in trust or otherwise,
except to the extent that the transfer
was for an adequate and full consider-
ation in money or money’s worth (see
§20.2043-1), if—

(1) Possession or enjoyment of the
property could, through ownership of
the interest, have been obtained only
by surviving the decedent,

(2) The decedent had retained a possi-
bility (referred to in this section as a
“‘reversionary interest’’) that the prop-
erty, other than the income alone,
would return to the decedent or his es-
tate or would be subject to a power of
disposition by him, and

(3) The value of the reversionary in-
terest immediately before the dece-
dent’s death exceeded 5 percent of the
value of the entire property.

However, if the transfer was made be-
fore October 8, 1949, section 2037 is ap-
plicable only if the reversionary inter-
est arose by the express terms of the
instrument of transfer and not by oper-
ation of law (see paragraph (f) of this
section). See also paragraph (g) of this
section with respect to transfers made
between November 11, 1935, and Janu-
ary 29, 1940. The provisions of section
2037 do not apply to transfers made be-
fore September 8, 1916.

(b) Condition of survivorship. As indi-
cated in paragraph (a) of this section,
the value of an interest in transferred
property is not included in a decedent’s
gross estate under section 2037 unless
possession or enjoyment of the prop-
erty could, through ownership of such
interest, have been obtained only by
surviving the decedent. Thus, property
is not included in the decedent’s gross
estate if, immediately before the dece-
dent’s death, possession or enjoyment
of the property could have been ob-
tained by any beneficiary either by
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